










UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

                                                                                                                                                           

In Re:

            Janek T. Chodnicki,

Case No.: BKY 04-30778 GFK
                                        Debtor, Chapter 7
                                                                                                                                                            

MEMORANDUM
                                                                                                                                                            

Debtor filed a petition for relief under Chapter 7 on February 12, 2004.  Debtor was

represented by Jay Benson, Esq. at the time of filing.  Mr. Benson subsequently withdrew from

the representation.  

Debtor disputes the contention of the United States Trustee that he has the ability to make

payments in a Chapter 13 proceeding.  In his present financial circumstances, debtor would be

unable to submit a confirmable plan that complies with 11 USC § 1322.  The debtor’s disposable

income is less than calculated by the United States Trustee’s office because that calculation fails

to account for the change in debtor’s tax status from married to single.  Furthermore, debtor has

only half of the rental income available to him at this time because one of his renters has left.

Debtor’s monthly living expenses are also greater than assumed by the United States

Trustee.  Debtor’s original attorney erroneously used the amount of debtor’s monthly mortgage

payment prior to his refinancing in Schedule J.  The correct amount in February, 2004 was

$2,397.75.  Since the filing of the petition on February 12, 2004, debtor has incurred additional

expenses.  Debtor has court ordered obligations that commenced in April, 2004 that adds another

$193.00 per month to his expenses.   Using United States Trustee’s calculation of the debtor’s

disposable income of $3,373.64, still results in a negative monthly cash flow of $380.00.  It is



unreasonable to assume that the debtor could find more than an excess $200.00 in his budget. 

This amount would result in a dividend to the unsecured creditors of less than twenty five

percent.

Debtor requests the motion to dismiss or convert filed by the United States Trustee by

denied and that debtor be granted a discharge under his Chapter 7 Petition.

Dated: 6/10/2004 /e/ Mark A. Carter          
Mark A. Carter Atty. #134107
Attorney for Debtor 
810 South First Street
Suite 100
Hopkins, MN 55343 
(952) 935-7383






